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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,999 


ESTELITA B. VDA DE CASTILLO, 
Vv. 
UNITED STATES OF AMERICA, 
Appellant, 
and 


ADMINISTRATOR OF VETERANS AFFAIRS. 


ON APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


’ BRIEF FOR APPELLANT 


STATEMENT OF THE ISSUE PRESENTED FOR REVIEW 
Under 38 U.S.C. 784(b), suit on a National Service Life 
Insurance policy must be "brought within six years after the 
right accrued for which the claim is made." The right is 
deemed to have "accrued on the happening of the contingency on 
which the claim is founded." Ibid. The limitation period is 
tolled during the pendency of administrative proceedings before 


the Veterans Administration. Ibid. 


Plaintiff here filed a claim with the VA 3 years and 6 
months after her insured husband's death. The claim was 
initially granted and installment payments were made under the 
policy; but later her claim was denied and payments were ter- 
minated on the ground that plaintiff had remarried. This suit 
was filed 4 years and 5 months after the final administrative 
decision denying the claim. 

The question presented is whether, for purposes of apply- 
ing the statute of limitations, the period between the insured's 
death and the widow's filing of an administrative claim is 
added to the period between the denial of the administrative 
claim and the filing of suit. 


{This case has not previously been before this Court] 


REFERENCE TO RULINGS 
Judge Gasch's memorandum opinion (App. 15a-17a), dated 


January 22, 1969, has been reported. De Castillo v. United 


States, 295 F. Supp. 456 (D. D.C. 1969). Judgment thereon 
(App. 18a-19a) was filed on February 4, 1969. 
No separate findings of fact or conclusions of law were 
issued. 
STATEMENT OF THE CASE 
This suit was brought to review a determination by the 
Board of Veterans Appeals that appellee was no longer entitled 


to receive monthly payments of gratuitous insurance pursuant 


to Section 602(da)(3)(B) of the National Service Life Insurance 
1 


Act of 1940 (App. 13a-l4a). Such benefits are payable to a 
widow only so long as she remains eee | 
Appellee's husband, Jose Castillo, a member of the © 
Philippine Army in United States service, died on July 31, 
1944 (App. 2a, 13a). Pursuant to said statute, he is deemed 
to have been covered at ae death with $3,000 of gratuitous 


insurance (App. 3a, 13a). 


On February 17, 1948, or 3 years and 6 months after the 


insured serviceman's death, appellee as widow filed a claim 


a 


1/ 38 U.S.C. (1952 Ed.) 802(4) (3) (8) . Although the N.S.L.I. 
Act, as such, was repealed in 1953 and provisions relating to 
gratuitous insurance were not specifically reenacted, they 
nevertheless remain effective as to appellee because of a 
savings clause, 38 U.S.C. (1964 Ed.) 788. Such provisions 
appear in the 1952 Edition of the United States Code. 


2/ Section 602(d)(2) and (5) of the National Service Life 
Insurance Act of 1940, 38 U.S.C. (1952 Ed.) 802(d)(2) and (5). 
See footnote 1, supra. 


3/ Section 602(d)(3)(B) of the National Service Life Insurance 
Act of 1940, 38 U.S.C. (1952 Ed.) 802(d)(3)(B). See footnote 1, 
supra . i 


4/ Although $5,000 was the maximum coverage for gratuitous 
Insurance, the insured in this case had been issued $2,000 
of contract N.S.L.I. Under the statute, this amount of con- 
tract coverage reduced his gratuitous insurance accordingly 
(App. 13a). Contract benefits have been completely paid to 
appellee, the named beneficiary, and are not here involved 
(App. 13a). 


for insurance with the Veterans Administration.2/ She was 
awarded the proceeds on the basis of 240 equal monthly in- 
stallments of $16.53, and thereafter received such payments 
retroactively from the date of insured's death. Payments 
were suspended in 1962 after appellee had received 215 in- 
stallments, and the Veterans Administration later advised 
her that the award was terminated because she could no longer 


be recognized as unremarried. (App. 3a, 13a-14a). 


Appellee thereupon Se ee appealed to the 


Board of Veterans Appeals, which affirmed the termination on 
May 10, 1963, on the ground that she had submitted no evidence 
to sustain the burden of proof against a presumption of her 
remarriage. Appellee was informed of this final decision by 
registered letter mailed to her on the same date, which she 


later received. (App. 3a, l4a). 


i 


5/ Appellee also applied for compensation, a separate gratuitous 
veterans' benefit. This was awarded her, and such award was 
later terminated on the same basis as the insurance (App. a: 
This suit was for both benefits in district court (App. 2a-4a 
In his ruling on the motion for summary judgment, Judge Gasch 
allowed appellee a judgment (made final under Rule 54(b), 
F.R.C.P.) only for insurance benefits; he denied the motion 
with respect to compensation (App. 15a-19a). De Castillo v. 
United States, 295 F. Supp. 456 (D. D.C. 1969). Accordingly, 
the case remains pending in district court so far as appellee's 
compensation claim is concerned. 


6/ The Board of Veterans Appeals, an arm of the Veterans 
Administration, issues final decisions on appeals to the 
Administrator. Its jurisdiction is spelled out in 38 U.S.C. 
(1964 Ed.) kook, 


On October 9, 1967, or 4 years and 5 months after the 


final denial of May 10, 1963, appellee filed this suit in 
district court (App. la). The Government answered, raising 
limitations as a defense (App. 5a-7a). : 

In advance of trial, appellee moved for summary judgment 
(App. 8a-lla). The district court granted that motion, hold- 
ing that limitations began running against appellee only upon 
revocation of her insurance payments by the Veterans Adminis- 
tration, and that on the merits appellee was entitled to re- 
covery (App. 15a-17a). De Castillo v. United States, 295 
F. Supp. 456 (D. D.C. 1969) (Gasch, J.). In his holding on 
the limitations issue, Judge Gasch followed the decision of 
Judge Holtzoff in Tubongbanua v. United States, 223 F. Supp. 
379 (D. D.C. 1963), and refused to follow the contrary | 
decision of Judge Youngdahl in Samala v. United States, 183 
F. Supp. 601 (D. D.C. 1960). : 

This appeal followed (App. 20a). 


STATUTES INVOLVED 
| 
The statute governing suits against the United States for 
National Service Life Insurance benefits is 38 U.S.C. (1964 Ed.) 


784. The following portions are relevant: 


T/ Title 38 of the United States Code has been enacted into 
Positive law. Act of September 2, 1958, P.L. 85-857, 72 Stat. 
1105. The limitations provisions, now consolidated in 38 U.S.C. 
734(b), were long found at 38 U.S.C. 445 and 817 (1952 and 
prior editions of the Code). Based ultimately upon Section 19 
of the World War Veterans' Act, 1924, 43 Stat. 612, as amended, 
those provisions were put into substantially their present form 
by Section 4 of the Act of July 3, 1930, 46 Stat. 992. 


=3-=- 


38 U.S.C. (1964 Ed.) 784(a): 


In the event of disagreement as to claim 
* * ® under contract of National Service Life 
Insurance * * * between the Veterans Adminis- 
tration and any person or persons claiming 
thereunder an action on the claim may be 
brought against the United States * * * in the 
United States District Court for the District 
of Columbia * * *, 


38 U.S.C. (1964 Ed.) 784(b): 


No suit on * * * National Service Life In- 
surance’ shall be allowed under this section 
unless the same shall have been brought within 
six years after the right accrued for which 
the claim is made. For the purposes of this 
section it shall be deemed that the right 
accrued on the happening of the contingency 
on which the claim is founded. The limitation 
of six years is suspended for the period 
elapsing between the filing in the Veterans 
Administration of the claim sued upon and the 
denial of said claim: Provided, That in any 
case in which a claim is timely filed the 
claimant shall have not less than ninety days 
from the date of mailing of notice of denial 
within which to file suit. After June 28, 
1936, notice of denial of the claim under a 
contract of insurance shall be by registered 
mail * * * directed to the claimant's last 
address of record. * * * No State or other 
statute of limitations shall be applicable 
to suits filed under this section. 


INTRODUCTION AND SUMMARY OF ARGUMENT 
The relevant statute, 38 U.S.C. 784(b), prescribes a six 
year time limitation within which this suit had to be brought. 


That period commenced to 356 against appellee when insured died. 


United States v. Towery,/U. S. 324 (1939), reh. den. 306 U. S. 
668 (1939). Excluding, as the statute requires, the time be- 

tween the filing of claim and its final denial by the Veterans 
Administration, appellee nevertheless failed to institute suit 


within the prescribed six year period. 
(Rem 


The district court erroneously computed limitations only 
from "the revocation of payments", holding that the "running 
‘of the statutory period is extinguished by the granting of 
the claim for benefits" (App. 16a). De Castillo v. United 
States, 295 F. Supp. 456, 457 (D. D.C. 1969). The statute 
cannot be so interpreted. It provides that the period of 
limitations starts running "on the happening of the contingency 
on which the claim is founded." 38 U.S.C. 784(b). A claim 
under an N.S.L.I. policy is founded upon the death of the in- 
sured, not upon the administrative decision granting or deny- 
ing the clain. 

Congress provided that the limitations period is tolled-- 
rather than extinguished--by the pendency of an administrative 
claim. 38 U.S.C. 784(b). Thus Congress made it clear that 
the period between the insured's death and the filing of the 


administrative claim was to count for purposes of computing 


limitations. In short, the limitations period was designed 


not only to encourage the prompt filing of suit after the ad- 
ministrative denial, but also the prompt filing of an adminis- 
trative claim after the insured's death. For these purposes, 
there is no relevant distinction between a case where the ad- 
ministrative claim is initially denied, and a case like the 
present one where the administrative claim is initially granted 
and then later denied. In neither case did Congress intend 

the administrative proceedings to start the limitations period 
afresh; the only effect of these proceedings is to toll the 


statute. 
-T7- 


ARGUMENT 
THE DISTRICT COURT ERRED IN FAILING 
TO DISMISS THIS SUIT AS TIME-BARRED 
The statute authorizing suit against the United States 

for National Service Life Insurance benefits is 38 U.S.C. 
734. Subsection (a) thereof permits a claimant to sue "in 
the event of disagreement as to claim". Subsection (b), which 
is the controlling statute of limitations, provides that suit 
shall not be allowed "unless the same. shall have been brought 


within ots years after the right accrued for which the claim 


is made.' It is "deemed that the right accrued on the 
happening of the contingency on which the claim is founded." 

After fixing this definite time limitation upon suit, 
subsection (b) further provides for a suspension of Limitations 
"For the period elapsing between the filing in the Veterans 
Administration of the claim sued upon and the denial of said 
claim." 

Section 784(b) is not an ordinary statute of limitations, 


but rather operates as a firm condition precedent upon the 


8/ This time limitation was first added to the jurisdictional 
Statute by Section 1 of the Act of May 29, 1928, 45 Stat. 964. 
The purpose was to establish a uniform six year period in place 
of the widely varying provisions of state statutes of limita- 
tions. See United States v. Towery, 306 U. S. 324 (1939), reh. 
den. 306 U. S. : United States v. Wallace, 123 F. 2d 
484, 485 (C.c.A. 10, 1941); H. Rep. 1275 and S. Rep. 1297, 70th 
Cong., lst Sess. The six year provision, continuously in effect 
thereafter, was put into its present form in 1930. See foot- 
note 7, supra. 


power of courts to entertain veterans' insurance suits | 
against the United States. And, as the Supreme Court has 
"observed, "1 imitations and conditions upon which the Govern- 
ment consents to be sued must be strictly observed and ex- 
ceptions thereto are not to be implied." Soriano v. United 
States, 352 U. S. 270, 276 (1957), citing United States v. 
Sherwood, 312 U. S. 584 (1941). | 


Since N.S.L.I. matures only upon the insured's death, 


it is that contingency, i.e. the death of Jose Castillo on 
July 31, 1944, upon which appellee's claim is necessarily 
founded. Thus it has been held that suit must be prought 
within six years after the insured's death, and that it is 
not sufficient to bring suit within six years after the 
Government's failure to pay an installment under the policy. 
United States v. Towery, 306 U. S. 324 (1939), reh. den. 306 
U. S. 668 (1939); Cole v. United States, 72 App. D. C. 118, 


9/ Thus, plaintiff must establish facts showing timely suit 
as pert of a prima facie case. Lynch v. United States, 80 F. 
2a 418, 419 Comoe 7A. 5, 1935), enna en. 295 U. S. 658 (1936), 
reh. den. 298 U. S. 692 (1936). Failure to sue in time 
operates as a bar to judgment, even though the statute was 
not pleaded by the Government. Morgan v. United States, 115 
F. 2d 427, 429 (C.C.A. 5, 1940), cert. den. 312 U. S. 701 
(1941). The issue may even be raised for the first time on 
appeal or after entry of judgment, United States v. Mills, 
Ql F. 24 487, 489 (C.C.A. 6, 1937), and cannot be abrogated 
by estoppel. Roskos v. United States, 130 F. ed 751, 753 
(C.C.A. 3, 1942), cert. den. 317 U. S. 696 (1943). Govern- 
ment attorneys are without authority to waive it. Munro v. 
United States, 303 U. S. 36, 41 (1938). SINT 


112 F. 2d 203 (1940), cert. den. 311 U. S. 647 (1940), reh. 
den. 311 U. S. 726 (ago) Te statutory period therefore 
began running on the date of Jose Castillo's death. 

Congress provided for @ tolling or suspension of limi- 
tations during the interval between filing of claim and final 
denial. Thus, the period is computed from date of death to 
date of claim, and again from date of denial to date of suit; 
the intervening period between the filing of an administra- 
tive claim and its denial is omitted. See, for instance, 
Biven v. United States, 79 U. S. App. D. C. 61, 142 F. 2d 
570 (1944). 

Although the beneficiary cannot bring suit until after 
the VA has denied the claim, Congress nevertheless included 
the time between the date of death and the date of the filing 
of an administrative claim in the six-year limitation period, 
in order to encourage the prompt filing of administrative 
claims. Thus here, while Mrs. Castillo concededly could not 
have brought suit until the VA's final decision terminating 
her benefits, the'statute was nevertheless written to include in 
the limitations period the time elapsed between her husband's 
death and the filing of her insurance claim with the VA. 

10/ Other decisions stating that the insured's death is the 


“happening of the con the claim is founded" 
are: United States v. 


eA. 2, 1940 j De Yaranon v. United States, 


(D. D.C. 1957 (gratuitous insurance); Williams 


333, 335 (E-D.N.C. 1955); Prifti 
- 10 =- 


Judge Gasch in the decision below, and Judge Holtzoff in 
Tubongbanua v. United States, 223 F. Supp. 379 (D. D.C. 1963), 
‘reasoned that. the initial grant of the claim extinguished the 
original action, and that a new right of action arose upon the 
VA's revocation of the initial decision and termination of 
peaks es These decisions are squarely contrary to decisions 
of the Second and Fifth Circuits, in cases where the adminis- 
trative claim was initially granted and payments made, but 
later revoked; both cases hold that the limitations period 
nevertheless started to run with the death of the insured, 


rather than the administrative decision terminating penefits. 
i 
Morgan v. United States, 115 F. 2d 427 (C.C.A. 5; 1940), 


(footnote continued from preceding page) 


v. United States, 37 F. Supp. 121 (D. Mass. 1941); Annotation, 
4h ALL.R. od 1159-1191. 


1l/ Judge Holtzoff followed Fubongbanue in deciding Leonarda 


M. Vda de Lubay v. United States, Civil Action Number 22u9-65 
- D.C.). e Government appealed from the latter ruling 
No. 20,358 in this Court), but that case was settled before 
appellate argument. 


12/ Judge Gasch also cited Tracy v. Gleason, 126 U. S. App. 
D. C. 415, 379 F. 2a 469 (1967). However, Tracy, which did 
not involve insurance, a statute of limitations, or the com- 
putation of any time period, is completely irrelevant to 

this case. Tracy merely interpreted language in the finality 
statute, 33 Vist. 211(a), which in no way applies to National 


Service Life Insurance. 


cert. den. 312 U. S. 701 (1941) (administrative revocation 


also on ground of claimant's "illicit cohabitation", see 115 


F. 2d at — Bono v. United States, 113 F. 2d 724 (C.C.A. 
i 


2, 1980). 

Other judges in this district have also held, in factual 
situations identical to the instant case, that the statute 
begins to run at the death of the insured, and that administra- 
tive proceedings--even though they include an initial grant of 
benefits, followed by a revocation--do not operate to wipe out 
the time already accrued between the death and Sore filing of 


the claim, but merely serve to toll the statute. One such 


ES 


13/ In Morgan, the insured died in 1918: his widow was later 
Eranted benefits, soon discontinued because of her illicit co- 
habitation. Less than six years thereafter she sued, but was 
held barred. The Fifth Circuit held that payment of "certain 

of the installments * * * could not operate as a waiver of the 
defense of limitations" (115 F. 2d at 429). In Bono, the Govern- 
ment made 132 installment payments to a beneficiary and then 
terminated them. The beneficiary, suing only five months there- 
after, was held by the Second Circuit to be barred because the 
"contingency was the death of the insured in 1918 and not the 
refusal of the government to pay installments which thereafter 
fell due. 


14/ Samala v. United States, 183 F. Supp. 601 (D. D.C. 1960) 
Youngdahi, J.); Pelagia G. Vda de Reynoso v. United States, 
Civil Action No. TOIS-63, September 15. 1963 (Tamm, J.) (jJudg- 
ment was affirmed by this Court, footnote 15, infra); Mrs. 
Soledad A. Vda de Dampitan v. United States, Civil Action No. 
634-05, October 13, 1965 (Corcoran, J.); Lucila Hipolito Vda 
de Almayda v. United States, Civil Action No. 2248-04, March 

3 Gasch, J.): Mrs. Pelagia Lelis Vda de Pataueg v. 
United States, Civil Action No. 947-67, February 19; 1868 
(Sirica, J.) (plaintiff appealed from that ruling, C.A.D.C. No. 
22,011, but, prior to briefing, the case was remanded for settle-— 
ment purposes). In each of these cases, the widow was awarded 
and received insurance benefits, was later cut off, filed suit 


less than six years thereafter, and was nevertheless found 
barred by limitations. 


aie 


holding was affirmed per curiam by this Court, in an unreported 


15/ 
decision. 


The basic correctness of these decisions is amply demon- 


strated by United States v. Towery, 306 U. S. 324 (1939), reh. 
den. 306 U. S. 668 (1939), the leading case in this aréa. 
Towery teaches that only one "contingency" is created by 


| 

38 U.S.C. 784(b), so that after this occurs no suneeaden Pewcne 
; 

can constitute a new "contingency" for purposes of suit. 


19/ Reynoso v. United States, footnote 14, supra, C.A.D.C. No. 
»360, combined on appeal with Monge v. Unite tates, C.A.D.C. 
No. 18,359, certiorari denied, 352 in S. 992 (1966). Judgment 
of affirmance, issued on January 6, 1965, was amended by this 
Court's order of May 10, 1965, to cite Samala v. United States 
183 F. Supp. 601 (D. D.C. 1960), thus clearly implying Tull 
approval of Judge Youngdahl's reasoning there. In Reynoso, the 
insured serviceman died on July 20, 1943. His widow, the plain- 
tiff, filed her claim on March 11, 1946, which the VA granted. 
She received benefits for some years, which were eventually ter- 
minated for "remarriage". Final administrative denial was on 
April 26, 1957, and she filed suit on April 19, 1963, less than 
six years later. These facts are of record in the district 
court file, Reynoso v. United States, Civil Action No. 1015-63, 
and were also set forth in the Joint Appendix (pp. 37-38) in 
Lubay v. United States, C.A.D.C. No. 20,358 (footnote 11, supra). 
See also the records in this Court relating to Nos. 18,360 and 
18,359, the combined Reynoso-Monge appeal. 


16/ As authoritatively stated in Towery (306 U. S. at 330, 331: 


A reading of the section as a whole is persua- 
sive that what Congress intended by "the con- 
tingency upon which the claim is founded" was 
the contingency on which liability under the 
policy was bottomed, namely,--permanent dis-: 
ability or death while the policy remained 

in force.* * *We think then that, reasonably 
construed, the section provides that there 
shall be but one right,--that is, the right to 
benefit payments, and but one critical con- 
tingency which conditions that right, namely, 
the occurrence of permanent total disability: 
or death while the policy remains in force. 


<5: = 


The statute does provide for one contingency in which an 
administrative denial starts the running of a period of limi- 
tations. We refer to the provision that if the administrative 
claim was timely filed, the beneficiary has at least ninety days 
after the denial to bring suit, even though the normal "tacking" 
rule would otherwise require suit to be brought at an earlier 
date. 38 U.S.C. 784(b). Clearly this special ninety-day pro- 
vision was intended to be a partial exception to the general 
rule that the denial of a claim does not start the limitations 
period anew. 

Under the decision below, the beneficiary whose claim is 
denied only after having been initially granted is in a better 
position, for purposes of limitations, than the beneficiary 
whose claim is denied outright. Yet for limitations purposes, 
there is no relevant distinction between the two types of cases. 
In both, the beneficiary is precluded from suit until the ad- 
ministrative denial of the claim; yet Congress clearly provided 
that administrative proceedings were to toll the running of 
limitations, not to start the running of a new six-year period. 

In both types of cases (that is, where claim is initially 


denied, and where claim is at first granted and then later 


ootnote con we rom prece & page 


Towery dealt with the World War I form of insurance, which 
Matured upon either death or total permanent disability. How- 
ever, the statute being interpreted (now 38 U.S.C. 784(b)) 
applies equally to N.S.L.I., which can mature only upon in- 
sured's death (see footnote 10, supra). 


denied), the administrative denial of benefits might be based 
on the beneficiary's ineligibility due to events arising after 
the insured's death. Thus, outright denial of a claim might be 
based on the widow's remarriage during the period between the 
insured's death and the decision on her administrative claim. 
Clearly, the fact that during the period between the filing of a 
claim and its denial, the VA initially grants the claim and 
makes payment, has no relevance to the operation of the limita- 
tions period under 38 U.S.C. 784(b). Under the statute, the 
period between the insured's death and the filing of the ad- 
ministrative claim is added to the period between the denial 

of the claim and the filing of suit. Since here these two 


periods, when added together, exceed the statutory limitation 


of six years, the suit is barred. 
CONCLUSION 
For the foregoing reasons, it is respectfully submitted 


that the decision of the court below should be reversed.: 


WILLIAM D. RUCKELSHAUS 
Assistant Attorney General, 


ROBERT V. ZENER, 
DAVID V. SEAMAN, 
Attorneys, Department of 
Justice, Washington 
D. C. 20530, 


Attorneys for Appellant. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
ESTELITA B. VDA DE CASTILLO 
Plaintiff 
vs 
UNITED STATES OF AMERICA CIVIL ACTION NO. 2593-67 
Defendant #1 
and 
ADMINISTRATOR OF VETERANS AFFAIRS 
Veterans Administration 
Vermont Ave. & H Streets, N. W. 
Washington, D. C. 


Defendant #2 


AMENDED COMPLAINT FOR NATIONAL SERVICE LIFE INSURANCE 
AND | FOR RELIEF IN THE NATURE OF MANDAMUS 


1. The Court has jurisdiction under the provisions of 


38 USC 784 and 28 USC 1361, and inherent jurisdiction to grant 


mandamus relief: against a governmental administrative officer. 
2. Plaintiff is an adult citizen of the Philippines with 

postal address at San Esteban, Pilar, Capiz, Philippines. 

Defendant #1 is the United States of America: Defendant #2 

is sued as Administrator of Veterans Affairs responsible for 

having committed certain acts which may have been performed 

by him or by a predecessor holding the same office and as 

suecessor to whom this defendant is made party to this action. 
3. Plaintiff is the unremarried widow of her late 

veteran husband! Jose Castillo who died on or about July 31, 


1944 while on active duty during World War II (hereinafter 


referred to as the veteran.) 

4, The veteran had in force $2,000 contract National 
Service Life Insurance which has been paid to plaintiff as 
named beneficiary at $11.02 per month for 240 months; said 
contract insurance is not in issue herein. On February 17, 
1948 plaintiff filed claim for $3,000 Gratuitous National 
Life Insurance (hereinafter called "insurance") and Death 
Compensation (now known as "Dependency and Indemnity Com- 
pensation") nereinafter called "compensation". Her claim 
is identified as "XC-6-399-341 - Castillo, Jose". Plain- 
tiff's claim for insurance was approved and plaintiff has 
been receiving regular monthly benefits under 38 USC 802(d) 
(3)(b) of $16.53 per month from July 31, 1944 through June 
30, 1902: in addition plaintiff was awarded payments of 
death compensation to continue for life during her status 
as the unremarried widow of the veteran. 3 

5. Tnereafter defendants, or either or both of them, 
terminated plaintiff's insurance benefits, and compensation 
benefits, on the ground that she could no longer be recognized 
as the unremarried widow of the veteran. Plaintiff appealed 
but her appea] was denied May 10, 1963 by Defendant #2. 

6. Plaintiff denies that she has remarried under | 
Philippine Law and states that she remains the unremarried 


widow of the veteran; in confirmation of her status, plain- 


tiff incorporates herein by reference Exhibits A through J 


inelusive, filed with the original complaint. 
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7. Plaintiff alleges that she has been and remains the 
unremarried widow of the deceased veteran and the person law- 
filly entitled to receive insurance and compensation benefits, 
and that defendants! termination of such benefits is un- 
justified, arbitrary, and capricious. 

WHEREFORE, plaintiff prays: 

1. Judgment against Defendant #1 for the proceeds of 
Gratuitous National Service Life Insurance since termination 
of said benefits, with an award to her counsel of 10% as 
reasonable attorney's fee to be deducted. 

2. Judgment against Defendant #2 for an order in the 
nature of mandamus, ordering him forthwith to resume and re- 
lease all payments of death compensation, and that the Court 
determine and award to plaintiff's counsel reasonable attorneys 


fees for his services in connection with death compensation 


and direct Defendant #2 to deduct the same from payments due 


plaintiff and pay the same to plaintiff's counsel. 
3. For such other and further relief as the nature of 


the case may require, including costs against defendants. 


[SIGNATURE AND CERTIFICATE OF SERVICE OMITTED] 


[CAPTION OMITTED] 


ANSWER TO AMENDED COMPLAINT 


Come now the defendants, by their undersigned counsel, 


and for answer to the amended complaint herein say: 


FIRST DEFENSE | 


The amended complaint fails to state a claim upon which 


relief can be granted. 
SECOND DEFENSE 
To the extent that plaintiff seeks to recover National 
Service Life Insurance benefits, the Court lacks jurisdiction 
because her suit was not filed within six years after the 
right accrued for which the claim is made, as required by 
38 U.S.C. 784(b). 3 
THIRD DEFENSE 
The claims asserted herein are barred by the general six- 
year limitations provision set forth in 28 U.S.C. oul. 
FOURTH DEFENSE 
Plaintiff's claims are barred by laches. 
FIFTH DEFENSE 
The Court lacks jurisdiction of the subject matter of 
this action. | 
SIXTH DEFENSE : 
To the extent that plaintiff seeks to recover compensa- 
tion benefits, the Court lacks jurisdiction because of the 


provisions of 28 U.S.C. 1346(a). 
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SEVENTH DEFENSE 
To the extent that plaintiff seeks to recover compensa- 
tion benefits, the Court lacks jurisdiction under the pro- 
visions of the finality statute, 38 U.S.C. 211(a). 
EIGHTH DEFENSE 
The United States of America has not waived its sovereign 
immunity to a suit of this nature. 
NINTH DEFENSE 
Mandamus does not lie against either of the named de- 
fendants to compel payment of compensation or insurance bene- 
fits to plaintiff. 
TENTH DEFENSE 


The Court lacks jurisdiction to compel the Administrator 


of Veterans Affairs to change a determination committed by 


law to his discretion. Alternatively, the Court should refrain 
from exercising such compulsion, in its discretion. 
ELEVENTH DEFENSE 
Mandamus does not lie to direct or control the exercise 
of administrative judgment and discretion in this case. 
TWELFTH DEFENSE 
1. Defendants deny the allegations of paragraph 1 of the 
amended complaint, except to admit that the Court would have 
jurisdiction of a suit for National Service Life Insurance 
benefits against the United States under 38 U.S.C. 784, if 
timely filed. 
2. Defendants admit the allegations of paragraph 2, 


except that they deny that the Administrator has acted wrong- 


fully in this case. 6 
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3. Defendants admit the allegations of paragraph 3, 


except that they deny that plaintiff is "unremarried", as 


alleged. 

4, Defendants admit the allegations of paragraph 4, 

5. Defendants admit the allegations of paragraph 5. 

6. Defendants deny the allegations of paragraph 6. 

7. Defendants deny the allegations of paragraph 7. 

WHEREFORE, defendants pray: 

1. That this action be dismissed and that defendants 
have judgment. 

2. That defendants have their costs and such other and 


further relief as the Court may deem proper. 


[SIGNATURES AND CERTIFICATE OF SERVICE OMITTED] 


[CAPTION OMITTED] 


PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT 
AGAINST DEFENDANTS #1 and #2 

Comes now plaintiff, Estelita B. Vda De Castillo by her 
undersigned court appointed counsel and moves the Court for 
Summary Judgment, or for judgment on the pleadings on her 
Amended Complaint and for reasons states: 

1. There is no genuine issue as to any material fact 
and as a matter of law, upon facts admitted by both defendants, 
plaintiff is entitled to prevail. 

2. Plaintiff is not a claimant and ceased to be a claim- 
ant once she filed her claim for insurance benefits and death 
compensation and received the award made pursuant thereto, 
such award being on the basis that both benefits would con- 
tinue for life. 

3. Being a "beneficiary" plaintiff is entitled to her 
Gratuitous National Service Life Insurance benefits; defend- 
ants action terminating her award of such benefits was 


arbitrary and capricious and without legal justification. 


4. Being a beneficiary and lawfully entitled to depend- 


ency and indemnity compensation benefits by virtue of her 

award aforesaid, plaintiff is not only entitled to such benefits 
but the action of the Defendant #2 in terminating her award 

was arbitrary and capricious and without legal justification. 
Defendant #2 presents no evidence whatsoever to support his 


allegations of plaintiff's alleged remarriage. 
Pate 


For the foregoing reasons plaintiff's Motion for Summary 


Judgment on Gratuitous National Service Life Insurance and 


dependency and indemnity compensation should be granted. 


[SIGNATURES AND CERTIFICATE OF SERVICE OMITTED] | 


{CAPTION OMITTED] 


PLAINTIFF'S STATEMENT, RULE 9(h) 


1. ‘The veteran, Jose Castillo, XC-6-399,341 was a member 
of the Armed Forces of the United States; he was killed in line 
of duty in the Philippines in World War II. 

2. Veteran left surviving him Estelita B. Vda de Castillo, 
plaintiff, who is his unremarried widow in that she has never 
entered into a legal contract of marriage with any other person 
since her husband's death. 

3. Plaintiffiis legally entitled to Gratuitous National 
Service Life Insurance under 38 USC 802(d)(3)(b). Claim for 
sich insurance was filed with Veterans Administration about 
1945, she was awarded said monthly benefits of $16.53 per 
month, and has been receiving payments continuously through 
October 1962. Plaintiff appealed said termination of payments 
but was advised that her benefits continued to be disallowed. 

4, Plaintiff denies that she is remarried under Philip- 
pine Law; plaintiff has entered no legal marriage contract 
with any other man and plaintiff remains the unremarried widow 
of the veteran and the person lawfully entitled to the in- 
surance benefits. 

5. Plaintiff is legally entitled to dependency and in- 


demnity compensation for the service-connected death of her 


husband (previously known as death compensation) under 38 USC 


401; she has been receiving such payments at the rates 
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prescribed by law continuously: through October 1962. When 


terminated, plaintiff appealed said termination of payments 
“put was advised of the Administrator's refusal to reinstate 
her as a beneficiary. Plaintiff denies that she is either 
remarried or that she has held herself out to be the wife 
of any other man since September 19, 1962. 


[SIGNATURES OMITTED] 


[CAPTION OMITTED] 


DEFENDANTS! OPPOSITION TO PLAINTIFF'S 
MOTION FOR SUMMARY JUDGMENT 

Come now defendants and oppose plaintiff's pending motion 
for summary judgment, on the ground that plaintiff is not en- 
titled to judgment as a matter of law, and on the further 
ground that this case is not ripe for judicial determination 
on its merits. 

A statement of genuine issues and a memorandum of points 


and authorities are attached, as required by the local rules. 


(SIGNATURES AND CERTIFICATE OF SERVICE OMITTED] 


[CAPTION OMITTED] 


DEFENDANTS! STATEMENT OF GENUINE ISSUES 


Pursuant to the local rules, defendants present the follow- 


ing statement of genuine issues, in response to the statement 
accompanying plaintiff's pending motion for summary judgment: 


1. In response to the averments of paragraph 1 of plain- 
tiff's statement, defendants say that Jose Castillo 
(xc 6 399 341), a member of the Philippine Army in 
United States service, is shown by a military report 
to have died on July 31, 1944. He had been issued 
$2,000.00 of contract National Service Life Insurance, 
for which plaintiff, as his wife, was designated 
beneficiary. He is also deemed to have been granted 
$3,000.00 of gratuitous insurance pursuant to 
Section 602 (a)(3) of the National Service Life 
Sal Act of 1940, 38 U.S.C. (1952 Ed.) 802(d) 

3))- 


Defendants deny the averments of paragraph 2, except 
that defendants admit that plaintiff survived said 
serviceman as his widow. 


Defendants deny the averments of paragraph 3, except 
that defendants admit that plaintiff filed an in- 
surance claim with the Veterans Administration on 
February 17, 1948: that she was awarded benefits of 
both contract and gratuitous insurance on the basis 
of 240 equal monthly installments at $5.51 per 
thousand: that the contract benefits (at the rate of 
$11.02 per month) were completed during the period 
from July 31, 1944, through July 30, 1964; that the 
gratuitous insurance pvenefits (at the rate of $16.53 
per month) were paid to plaintiff for the period from 
July 31, 1944, through June 30, 1962 (date of last 
payment being May 31, 1962), for a total of $3,553.95 
in 215 installments; that such payments were suspended 
after the payment of May 31, 1962, because of informa- 
tion that plaintiff had remarried; that 25 install- 
ments then remained unpaid under plaintiff's award, 
which were later paid to insured's mother in a lump 
sum of $413.25. 


On information and belief, defendants deny the aver- 
ments of paragraph 4. 
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Defendants’ deny the averments of paragraph 5, except 
that defendants admit that plaintiff was awarded 
dependency and indemnity compensation and received 
benefits at the prescribed rates through May 31, 1962. 
Further answering, defendants say that the Veterans 
Administration terminated plaintiff's dependency and 
indemnity compensation award in September 1962, on 
the ground that there was evidence to support a pre- 
sumption of her marriage to one Teodorico "Doring"” 
Santillan. 


Plaintiff administratively appealed from the said 
terminations of her gratuitous insurance and com- 
pensation awards. The Board of Veterans Appeals 
disallowed this appeal by decision dated May 10, 
1963, on the ground that plaintiff had submitted 
no evidence to sustain the burden of proof against 
a presumption of remarriage. She was informed of 
this decision by registered letter mailed to her 
on the same date: return receipt shows that such 
letter was delivered to plaintiff on June 8, 1963. 


A genuine issue exists in this case as to whether 
plaintiff in fact cohabited with a man since 
September 19, 1962, holding herself out openly to 

the public as his wife. The Veterans Administration 
has taken depositions and received other evidence 

on this question. Depositions of several neighbors 
and a village official tend to show that plaintiff 
and Santillan openly cohabited as husband and wife, 
were generally reputed in the community to be husband 
and wife,’ and held themselves out as such. 


(SIGNATURES OMITTED] 


[CAPTION OMITTED] 
MEMORANDUM 


This is a complaint in the nature of a mandamus ordering 
the Administrator of Veterans Affairs to pay insurance and 
compensation and indemnity benefits which the plaintiff claims 
were arbitrarily terminated. Plaintiff is a citizen of the 
Philippines. Her deceased husband, also a Filipino, was killed 
in the service of the United States in the Second World War. 


Thereafter, plaintiff collected benefits both under Gratuitous 


National Life Insurance, and Dependency and Indemnity Com- 
pensation from July, 1944, through June, 1962, when they were 
terminated upon a finding by the Veterans Administration that 
plaintiff had remarried. This finding was based on allega- 
tions that plaintiff was living in open cohabitation as the 
wife of another man. No evidence was adduced that any formal 
legal ceremony had taken place. The cause came on to be 
heard on plaintiff's motion for summary judgment. 

First, as to the Gratuitous Insurance, the Veteraris 
Administration claims that the Statute of Limitations has run. 
To reach this result they rely on Samala v. United States, 
183 F. Supp. 601 (D.C.D.C. 1960), a case factually identical 
to the instant case, in which, for purposes of computing the 
time for Statute of Limitations purposes, the Court added two 
periods: the period from the time of death until the filing 
of the original claim for benefits, and the period from the 


time of the final decision to revoke the payments until the 
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time suit was filed. This Court notes, however, that another 
case in this jurisdiction has taken the opposite view. The 
Court believes that the Tubongbanua ame in the light of 
the decision in Tracey v. Gleason, more correctly states the 
law. The running of the statutory period is extinguished by 
the granting of the claim for benefits, and the revocation of 
payments thereafter gives rise to a new and unrelated cause 
of action, affected by a new running of the statutory period. 

Since the cause of action as to the Gratuitous Insurance 
is not extinguished by the Statute of Limitations, it remains 
to be decided whether absent proof of remarriage cognizable 
under Philippine law, the payments could have been cut off. 
Since Philippine law does not recognize common law marriages, 
the payments were improperly terminated, and as to these pay- 
ments (that is, under the Gratuitous National Life Insurance 
Policy) plaintiff's motion is granted. 

There is a different problem as to the indemnity and 
compensation payments. These are governed by a statute which 


defines a widow as one who does not openly cohabitate with 


1/ ubongbanua v. United States, 223 F. Supp. 379 (D.C.D.C. 
es), <a 


2/ 126 U.S. App. D.C. 415, 379 F.2d 469 (1967). 


_a man holding herself out to the world as his wife. Whether 
plaintiff has done this is a material issue of fact under 
‘dispute. Therefore, plaintiff's motion for summary Judgment 
as to these payments must be denied. 


8 Oliver Gasch 
Judge 


Date: Jan. 22, 1969 


[CAPTION OMITTED] 


ORDER FOR' FINAL JUDGMENT AND FINAL JUDGMENT ON 
PLAINTIFF! S NATIONAL SERVICE LIFE INSURANCE CLAIM 
Plaintiff having moved for summary judgment and defendants 

having formally opposed that motion; and the Court having heard 
oral argument and being fully advised, and having thereafter 
issued its memorandum opinion on January 22, 1969, granting 
said motion with respect to plaintiff's insurance claim but 
denying it with respect to plaintiff's separate compensation 
claim it is now 


ORDERED that this action shall continue against defendants 


on the merits so far as plaintiff's compensation claim is con- 


cerned; but it is 

FURTHER ORDERED that so far as plaintiff's insurance claim 
is concerned, the Clerk of this Court shall enter this final 
judgment in favor of plaintiff and against the defendant United 
States of America, but not against the defendant Administrator 
of Veterans Affairs: and the undersigned expressly determines 
that there is no just reason for delay in the entry of such 
judgment: and it is 

FURTHER ORDERED, ADJUDGED and DECREED that the plaintiff, 
ESTELITA B. VDA DE CASTILLO, do have and recover of and from 
the defendant United States of America the benefits of gra- 
tuitous National Service Life Insurance, herein sued upon, 
remaining unpaid as of the date her insurance award was ad- 


ministratively terminated, to be paid to her by the Veterans 
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| 
Administration in accordance with the terms of the applicable 


statutes and regulations: and it is 

FURTHER ORDERED that there be deducted from all payments 
made pursuant to this judgment an amount equal to ten percentum 
(10%) thereof and that the same be paid to plaintiff's counsel, 


| 
Wallace, Lerch & Pillote, Attorneys at Law, Bowen Building, 


815 Fifteenth Street, N. W., Washington, D. C. 20005, as 
reasonable fees for services rendered herein; but it 1s 

FURTHER ORDERED, ADJUDGED and DECREED that plaintiff take 
nothing against the defendant Administrator of Veterans Affairs 
so far as her claim for gratuitous National Service Life In- 


surance is concerned. | 


Done this 4th day of February, 1969. | 


Oliver Gasch 
ates 


No objection as to form: 


oh: Robert L. Pillote 


Attorney for Plaintiff 


David V. Seaman 
orney 
Department of Justice 
Attorney for Defendants 


[CAPTION OMITTED] 
NOTICE OF APPEAL 


Notice is hereby given this 4th day of April, 1969, that 


the defendant United States of America hereby appeals to the 


United States Court of Appeals for the District of Columbia 
from the judgment of this Court entered on the 4th day of 
February, 1969, in favor of plaintiff, against said defendant. 
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IN THE UNITED STATS COU:T OF arPei. LS 
¥On THE WS TAICT OF COLUMBI.. CI.CUIT 


NUuBEY 22,959 


BSTSLEVA Be. VDA. Di CASTILLO 
Ve 
UNITED ST.THS OF - rin ICA, 
AGce Llent 
~nd 


PDMINISTHA TOR OL VETHUNS AFF:.IRS. 


ON LeraeL FGM TH UNITSD &.2.TES DIST.ICT 
COURT FOX THe DISTRICT OF COLUHBL.. 
Bribe FOK *PPELLEE 

HENRY #. LECH 


HOBLYT L, 2LILLOTE 
COUT aAvEOINTED COUNSEL 
FO 2zPPSLLEY 
315 15th Street, N. ~. 
“ashington, D. C. 20005 


ENDst a 
Stetewent cf issue resented for revier. 
Stetesent ci the c..se 
St.etutes im.cived 
Introduction end Suwucry cf 1 cument 
Lrucents 
The District Ccurt correctlg j rented sLaintif(7gs 
benef: ts en ttotien fer Cuacery Judguent 
Cenelusion 


OTE Ghee GR IS, RO 
Bono v United States, 115 F. 2d 724 (C.C.a 2 1:4) 5 


Cole v United States, 72 sus. D.C. llb, lle r.2d,2.3, 
cert. Gen. 311 U.S 647,reh den 311U.5.726 5 
De Castill> - United States, 295 #. Suygs. 456, 
GDeeDeCer 1569) Se 
Di Silvestre v United States, 405 F. 2d 15v, 
{C.C.a 2, 1968) 6 


worven v United States, 115 F. 2a 427,(C.C.4~- 5,) 
(lu42), Cert. den 312 U.S. Jul (1541) 


teax v United States, 353 U. S. 43, i L ed ed €31, 
(1557) 


keyncse v United States, Civ #1015-63, (D.,D.C.), 

‘frd GC. i. D. C. ¥ 18360, cert Den 

352 U. S. yyz (1966) 5 
Sanela v United States, 1o3 i. Supo 651, (D.D.C,1960) 5 


Timgeni v United States. U. S. app D.C ’ 
ke. 21oy6, dune 13, 1569 


Tracy » Gleason , 126 U. S. sp..D.C.. 415, 374 F. ed 
4635, (1567) 5,5,5 


Tubcn:.banue + United States, 223 F. Saap 579, 
(D.D.C. 1563) 3,6,6,10 


324 (1933) 


United States v Towery, Ss. 
; ren den 306 U.S. é 339) 


25 US Cr 2415 (a) (1969 Cum Supp) 


33 U. S. C. (1352 ua) svz (a) (2) 
33 U. S. C. 784 (bo) (1964 a) 


pL .NBCTUS 


nestetement, Law ct Contracts, Sec &6 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIa CIRCUIT 


No. 22,999 


ESTELITA B. VDA DE CASTILLO, 
v. 
UNITED STATES OF AMERICA, 
Appellant, 
and 


ADMINISTRATOR OF VETERANS AFFAIRS. 


ON APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


STATEMENT OF ISSUE PRESENTED FOR REVIEW 


38 U.S.C. §784(b) allows filing suit on National Service 


Life Insurance "disagreements" within "six years after the 

right accrued for! which the claim is made. For the purpose 

of this section it shall be deemed that the right accrued on 

the happening of the contingency on which the claim is founded." 
Where a plaintiff, widow of a World War II Philippine 

soldier killed in combat in the U. S. Armed Forces in World 


War II, filed timely claim with the Veterans Administrator for 


National Service Life Insurance and was awarded a 240 
month annuity and received 215 monthly installments before 
the Administrator reversed his decision and terminated pay- 
ments, does not six year limitation within which to file 
suit run from the date of last payment, the termination 


being the contingercy giving rise to the cause of action? 
STATEMENT OF THE CASE 


Plaintiff is the widow of Jose Castillo, a De of 
the Philippine Army in the service of the United States, 
who died on July 31, 1944 (App. 2a, 13a), while covered by 
$3,000.00 of gratuitous National Service Life Insurance 
(App. 32, 13a) provided under 38 U.S.C. 802(d)(2). 
Plaintiff filed an insurance and death compensation 
claim with the Veterans Administration on February 19, 
1948, or 3 years and 6 months after the insured serviceman's 
death. She elected payments of 240 equal monthly | insteliI— 
ments of $16.53. She was paid, as the statutory pene 
ficiary, some 215 payments over approximately 18 years. 
In 1962 the VA terminated payments on an administrative 
finding that plaintiff could no longer be recognized as 
unremarried. (App. 3a, 13a-l4a). Plaintiff aie tae 
«ppealed the termination of her benefits to the Board of 


Veterans Appeals which upheld the termination. Plaintiff 


was informed of this decision by letter dated May 10, 1963. 
(App. 3a, 14a). | 


Plaintiff filed suit in District Court (App. la) on 
October 9, 1967, some 4 years and 5 months following final 
administrative termination of payment. The Government 
pleaded the statute of limitations, 38 U.S.C. 784(b) as 
a defense (App. 5a-7a). 

The following outline of dates and computation is 
helrful: 


Veteran died July 31, 1944 
Plaintiff's claim filed Feb. 19, 1948 3 yrs 6 mos 


Plaintiff's claim granted promptly Date not 
defined 


Benefits paid to June 30, 1962 - 18 yrs from 
death 
14 yrs + from claim 


Benefits terminated May 10, 1963 - 18 yrs 10 mos 
from death 


Suit filed Oct. 9, 1967 4 yrs 5 mos 
from termi- 
nation. 

Plaintiff moved for summary judgment (App. 8a-1lla) 
which the District Court granted on a finding that the 


statute of limitations began running against plaintiff on 


May 10, 1963 (App. 15a-17a). DeCastillo v. United States, 
295 F.Supp. 456 (D.C. D.C. 1969) (Gasch, J.). In his 


ruling on the interpretation of the statute of limitations, 
Judge Gasch followed the decision of Judge Holtzoff in 
Tubongbanua v. United States, 223 F. Supp. 379 (D.C. D.C. 
1963) and the reasoning of the United States Court of 
Appeals For The District of Columbia in Tracy v. Gleason, 
126 U.S. App. D.C. 415, 379 F 2d. 469. 
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STATUTES INVOLVED 


Defendant's statement adopted. 


INTRODUCTION AND SUMMARY OF ARGUMENT 


38 U.S.C. 784(b) prescribes a 6 year statutory period 
for filing suit "after the right accrued for which the 
claim is made." The "claim" arises from the statute 
itself. Herein right to the "claim" arose on the death of 
the veteran, July 31, 1944. Plaintiff filed her "claim" 
on February 17, 1948 and shortly thereafter received her 
award, retroactive to July 31, 1944. She ceased to be a 
"claimant" in 1948, and became a "beneficiary" of the 
insurance contract which was to be paid to her in 240 equal 
monthly installments. 

215 installments, pursuant thereto, were made —- and 
were terminated June 30, 1962, with final termination 
decision being dated May 10, 1963. She filed this suit 
October 9, 1967 which was with reasonable promptness, con- 
sidering that she is illiterate, signs her name with a thumb 
mark, and filed the original suit "pro se" without any 
attorney of record. 

The Government argues (Brief p.7) that "A claim under 
a National Service Life Insurance policy is founded upon 
the death of the insured, not upon the eduinietrative de- 
cision granting or denying the claim." The Government 


fails to distinguish between the filing of a claim for 
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insurance on the one hand, and the filing of litigation 
to enforce the contract rights of a beneficiary of the 
policy, on the other hand. 

Fortunately the law is a progressive, vibrant, moving 
thing. The statute here to be interpreted (38 U.S.C. 
784(b)) was enacted in 1940. Defendant has indicated by 
asterisk six cases upon which it places principal reliance. 
Four of the six (Bono, 1940; Cole, 1940; Morgan, 1941; 
Towery, 1939) were decided prior to enactment of the 
statute here involved. Reynoso and Samala each involved 
application of the doctrine of "continuing negotiations", 
not here involved, and as Judge Youngdahl said in Samala, 
"Thus it is clear that each case must depend on its own 
factual makeup." 183 F. Supp. 604. Likewise the situa- 
tion in the Towery case is easily distinguishable: it 
involved a "yearly renewable term insurance" contract: 
the Court held that the key to benefit payments in that 


Situation is "the occurrence of permanent disability or 


death while the policy remained in force; such situations 


do not exist in National Service Life Insurance cases. 
ARGUMENT 


There is a vast difference between a "claim" and being 
a “claimant”, as contrasted with receiving the "benefits" 
and being a "beneficiary". This court stated in Tracy v. 


Gleason, 126 U.S. App. D.C. 415, 379 F. 2d 469: 
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"We hold, for reasons given in Note 23 to Judge 
Daazhker's Wellmen ozinicn that the word "claim" as 
used in Sec. 211(a) refers only to a particular form 
of claim prescribed to be used by a veteran apply-— 
ing for benefits and therefore does not include the 
Administrator's subsequent disallowance of the benefits 
theretofore terminated 


Although the award of benefits pursuant to a claim 
does not give the veteran a vested property right in 
the benefits, we think it clear that after the claim 
has been allowed and benefits have been awarded, 
there is, strictly speaking no longer a mere claim 
which the Administrator may unreviewably reject if 
he chooses. The veteran is no longer a mere claimant. 
He is on quite a different footing - he isa bene- 
ficiary, and the Administrator's subsequent termination 
i) enefits snould not be immune from judicial scru- 
tiny." (underscoring ours) 


Reviewability of decisions of the Administrator on granted 
claims was affirmed by the Court of Appeals, 2d Circuit, 


in Di Silvestro v. U.S., 405 Fed. 2a 150. 


Substantially the same question was before the court 


below in Pubongbanua v. U.S., D.C. D.C., 11/13/63, 223 F. 
Supp. 379, from which no appeal was taken by the Govern- 
ment. The Court was faced with the "statute of limitations" 
defense on a National Service Life Insurance policy. The 


court, (Holtzoff, J.) stated: 


"Admittedly, this suit was filed with reasonable 
promptness after the Veterans Administration dis— 
continued payments that it had been making for a 
long period of time and if the statute of limitations 
commenced to run on the date of the discontinuance, 
then concededly the action is not barred. The Govern- 
ment, however takes the position that the period be- 
tween April 6, 1942, when the death occurred, and 
June 20, 1947, when the claim was originally filed, 
should be taken into consideration as part of the 
period of limitations. The Court disagrees. There 
was no reason for the plaintiff to bring any suit. 
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In fact, there was no basis for any suit so long as 
she claim had been allowed and benefits were being 
paid. The right to bring suit arose when payments 
were discontinved and the claim was repudiated. 


There is an analogy in the general statute of 
limitations. The statute is tolled and the period 
pegins to run again when part payment on a claim is 
made. Government counsel suggests that this analogy 
is inapplicable because in this instance the statute 
of limitations is jurisdictional. ‘hile the analogy 
is not perfect, to be sure, it nevertheless is en- 
lightening and helpful. 


It obviously would be unfair to say because a 
period of five years was consumed back in the '40s 
before the claim was filed, that this interval should 
be taken into consideration as part of the period of 
limitations, when in 1961, fourteen years later, the 
Government discontinued payments. Government counsel 
do not dispute that if the period of limitations 
began to run on July 25, 1961, the plaintiff's action 
is not barred. The Court holds that the period of 
limitations did begin to run on that date. * * * " 
The court ‘draws an analogy to the generally accepted 

theory that the running of the statute is tolled and the 

period begins to run again if a part payment on a contract 
claim is made. Here the government made "part payments" 

for nearly 18 years on the insurance contract. It is gen- 
erally accepted that part payment of principal or interest 
will toll or remove the bar of the statute when it appears 
that the payments were made to apply to a particular debt, 


viz., the contract of insurance. See Anno 125 ALR 272 


Restatement, Law of Contracts, Sec. 86. Plaintiff's basis 


for suit did not arise until the Administrator discontinued 
the payments on June 30, 1962 without valid reason, and the 


Board of Veterans Appeals rendered its final decision on 
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plaintiff's appeal on May 10, 1963: the Administrator 


does not dispute that, if the period of Limitations began 
to run on May 10, 1963, plaintiff's action was timely filed. 
Analogy is drawn to 28 U.S.C. 2415(a) (1964 Ed) wherein 
the United States is granted six years "after the right of 
action accrues" to commence actions brought by it, with 
said right being extended by each partial payment on the 
debt. This of course is in harmony with the general rule 
cited above to the effect that the statute commences to 
run from the date of the last payment on an obligation. 
This line of reasoning was confirmed by the Supreme Court 
when it said in Peak v. U.S., 353 U.S. 43, 1 L. ed 24-631, 
77 S.Ct 613, (3/25/57) 

"To compute the six-year limitation period from 
the date which the trier of facts establishes as the 
date of death would be to say that the beneficiary's 
right to recover had expired before she could have 
successfully prosecuted a lawsuit to enforce her 
right ... The "contingency on which the claim is 
founded' as used in 38 U.S.C. 445, must, therefore, 
mean the end of the seven year period when the pre- 
sumption of death arose. 


| 
"That seems to us to be the common sense of the 
matter; and common sense often makes good law". 


The rationale of this court, set forth in Tracy v. 
Gleason 1967 and in effect applied at an earlier date in 
Tubongbanua v. U.S. 1963, as well as the case at bar, was 
more recently reiterated in Timoni v. U.S., U.S. app. D.C. 
No. 21,896, June 13, 1969. The Government Bavanced sub- 
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stantially the same arguments, and relied upon substantially 


the same authorities therein, as are advanced and relied 
upon in the case at bar. The court stated: 


"We are persuaded, however, that our approach to 
the problem at hand must differ from the technique 
utilized by the Government. "The basic question to 
be answered in determining whether, under a given 
set of facts, a statute of limitations is to be tolled, 
is one ‘of: legislative intent whether the right shall 
be enforceable ...' after the prescribed timet'' - 
"the basic inquiry is whether congressional purpose 
is effectuated by tolling the statute of limitations 
in given circumstances." And "[i]n order to deter- 
mine congressional intent, we must examine the pur- 
poses and volicies underlying the Limitation provision, 
the Act itself, and the remedial scheme developed for 
the enforcement of rights given by the act." We have 
searched diligently into the legislative history of 
the time limitations specified in the Act, and we find 
it inconclusive on the issue before us. * * * " 


"* * * We start with recognition of the well under- 
stood purpose the gratuitous insurance provision was 
designed to achieve. A modest amount of life insur- 
ance was to be afforded, governmentally and auto- 
matically, to those so circumstanced in the service 
of their country that it was unlikely that they could 
provide for themselves. "The provision for gratuitous 
insurance," we have said, "was generous legislation, 
plainly adopted for humane and patriotic reasons." 

In common with other courts, we have interpreted that 
provision with a view to preserving the values Congress 
deemed basic to the legislation. It would be entirely 
out of character for a court charged with responsibil- 
ity of actualizing legislative mandates to forget or 
forsake the wholesome objectives the legislature had 

in mind.” 


" * * * Courts have often recognized legislatively 
unarticulated exceptions to limitation periods aris- 
ing from the necessities of the situation. A rather 
common form of necessity for the implication of an 
exception is where a party is effectively prevented 
from exercising his right to sue. Injunction or other 
legal bar against the exercise, fraudulent concealment 
of facts generating the cause of action, and the dis-— 
ruptions of war are but some of the more familiar ex- 
amples. The courts have also recognized that a require- 
ment of administrative proceedings prior to accrual of 
a right to sue may generate either a delay in the com- 
mencement or a tolling of the limitation period for such 
time as the administrative proceeding consumes.* * * " 
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Thus this court rejected the literal interpretation 
urged by the Government in Timoni; likewise the courts 


below rejected the similar arguments advanced by the Govern— 


ment in Tubongbanua by stating: 


"Phere is no decision on this point in this 
Circuit. There are two decisions cited by Govern- 
ment counsel from other circuits, Bono v. United 
States, 2d Cir., 13 F.2d 724; and Morgan v. United 
States, 5th Cir., 115 F.2d 427. These two decisions 
are not authoritative, neither are they persuasive, 
since they interpreted an earlier statute under which 
a policy matured not only in the event of death but 
also in the event of total and permanent disability..." 


and in the opinion of Judge Gasch in the case at par when 


the court stated in its opinion 


“Phis court notes, however, that another ease in 
this jurisdiction has taken the opposite view, The 
Court believes that the Tubongbanua case, in light 
of the decision in Tracy v. Gleason, more correctly 
states the law. The running of the statutory period 
is extinguished by the granting of the claim for 
benefits, and the revocation of payments thereafter 
gives rise to a new and unrelated cause of action, 
affected by a new running of the statutory period." 
de Castillo v. U.S. 295 F.Supp. 456, (D. DC 1969) 


CONCLUSION 


The statute, by its own terminology, is limited to 


"claims"; its application should be so construed, and it 
should not be carried over into the field of "penefits". 
| 


For the foregoing reasons, it is respectfully sub- 


mitted. that the decision of the court below should be 


affirmed. | 
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